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QUESTIONS PRESENTED 


The Act of December 24, 1942, 56 Stat. 1089, ch. 826 authorizes 
the exemption from real property taxation in the District of Columbia of: 
"Buildings belonging to and operated by institutions 

which are not organized or operated for private gain, 

which are used for purposes of public charity Beipcnehy 

in the District of Columbia". 

The question presented is whether a building owned As respondent 
was, on July 1, 1957, the commencement of the fiscal tax year, "used 
for purposes of public charity principally in the District of Columbia", 
when that building was, on that date, unoccupied by respondent and, until 


completion of renovations and repairs thereto at some date in the future, 


could not be occupied and used by respondent for charitable purposes. 
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IN THE 


UNITED STATES COURT OF APPEALS . 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 603 


DISTRICT OF COLUMBIA, 
Petitioner, 
V. 
THE SALVATION ARMY, 


Respondent. 


BRIEF FOR PETITIONER 
JURISDICTIONAL STATEMENT 


This is a proceeding to review a decision of the District of Co- 
lumbia Tax Court, based upon its Findings of Fact and Conclusions of Law, 
holding that a real estate tax for the fiscal year ending June 30, 1958, in 
the amount of $3, 656.08, against Lot 827 in Square 488 was invalidly 
assessed against respondent and ordering a cancellation of such assess- 
ment. The decision of the District of Columbia Tax Court was entered 
June 9, 1958. (J.A. 39). Petition for review by this Court was filed on 


July 9, 1958 (J.A. 40). 
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This Court has jurisdiction to review the decision of the District 
of Columbia Tax Court pursuant to Section 5 of the Act of December 24, 
1942, 56 Stat. 1091, ch. 826 (Section 47-801le, D. C. Code, 1951), and 
Sections 3 and 4, Title [IX of the Act of August 17, 1937, 50 Stat. 673, ch. 
690, as added by Section 8 of the Act of May 16, 1938, 52 Stat. 371, ch. 
223, as amended by Section 3 of the Act of July 10, 1952, 66 Stat. 544, 
ch. 649 (Sections 47-2403 and 47-2404, D. C. Code, 1951, Supp. VI). 


STATEMENT OF THE CASE 


Respondent, a corporation organized under the laws of the State of 
Georgia, has been operating in the District of Columbia since 1885 (J.A. 
5, 28, 29; Pet's. Ex. 3). Lot 827 in Square 488, improved by premises 
525 E Street, N.W. was acquired by respondent on January 3, 1957, from 
the Real Estate Title Insurance Companies (J.A. 5, 29). According to 
respondent, the above-described premises were acquired for the purpose 
of consolidating under one roof its administrative offices and certain other 
services (J.A. 5, 29, 30). 

On July 1, 1957, respondent's facilities in the District of Columbia 
were located as follows: Administrative Offices and headquarters were at 
1763 R Street, N.W., Welfare Department at First and F Streets, N. W., 
and the Emergency Home for Women and Children at 1608 New Hampshire 


Avenue, N.W. (J.A. 10,29). With the exception of certain of respondent's 
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properties on F Street, all of these properties had been exempted by the 
District from real property taxation for the fiscal year July 1, 1957 to 
June 30, 1958 (J.A. 32). On March 3, 1957, the time of the trial of this 
case before the Tax Court, respondent's facilities, with the exception of 
the New Hampshire Avenue property which was sold by peadondent in 
November, 19572 (J.A. 32), were located as follows: Administrative 
Offices and headquarters at 1763 R Street, N.W., Welfare Department at 
First and F Streets, N. W., and Emergency Home for oe and Children 
at property rented by respondent at 1530 Ninth Street, N. W. Respondent's 
plans for consolidation of its activities called for the removal of all of its 
offices from the R Street property, and the removal of its Emergency Home 
for Women and Children from the rented property, into the E Street prop- 
erty, and the disposal of the R Street property by sale (J. A. 12, 32). The 
entire First and F Street property was to be retained for use by the Salvation 
Army (J.A. 15). 

The architect's plans for renovation and conversion of the E Street 
property were approved by the trustees of the Salvation Army on April 2, 


1957 (J.A. 6, 34). The working drawings were completed on April 11, 


1 It is to be noted that, in accordance with ths decision of this Court in 
Congregational Home of District of Columbia v. District of Columbia, 
92 U.S. App. D.C. 73, 202 F. 2d 808, the New Hampshire Avenue 
property, although no longer owned and occupied by sie ga con- 
tinued to be exempt until June 30, 1958. 
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1957 (J. A. 21, 35). Bids for the elevator were received on April 25, 1957 
(J.A. 21, 35). The building plans and specifications were completed on 
May 24, 1957. (J.A. 21). The elevator contract was awarded on May 27, 
1957 (J.A. 21, 31). On June 27, 1957, the building bids were received and 
on July 9, 1957, the building contract was awarded (J.A. 21, 32). Installa- 
tion of the elevator was begun in August of 1957 and completed on February 
28, 1958 (J. A. 25, 35). The renovation of the E Street property was com- 
pleted on or about March 17, 1958. 

Real estate taxes were assessed against Lot 827 in Square 488 (the 
E Street property) in the amount of $3, 656.08 for the fiscal year beginning 
July 1, 1957 and ending June 30, 1958 (J.A. 33). This tax has not been 
paid by the respondent. On June 9, 1958, the District of Columbia Tax 
Court concluded that respondent was entitled to an exemption of the E Street 
property from real estate taxes commencing July 1, 1957. This appeal 


followed. 
STATUTE INVOLVED 


Section 1(h) of the Act of December 24, 1942, 56 Stat. 1089, ch. 


826 (Section 47-801la(h), D. C. Code, 1951), provides, in pertinent part: 


"* * * That the real property exempt from taxation 
in the District of Columbia shall be the following and 


none other: 
a * * 
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"(h) Buildings belonging to and operated by institu- 
tions which are not organized or operated for private 


gain, which are used for purposes of public eee | 
principally in the District of Columbia." 


STATEMENT OF POINTS 


The District of Columbia Tax Court erred in granting exemption 
from taxation to respondent on a building which had never previously been 
occupied by respondent and which was, as of July 1, 1957, in the process 


of being prepared by respondent for a contemplated future use. 
SUMMARY OF ARGUMENT 


On July 1, 1957, respondent conducted in properties owned by it 
on R Street, N.W., New Hamsphire Avenue, N.W. and F Street, N. W. 
administrative and charitable functions within the District of Columbia. 
In January, 1957, respondent purchased a building at 525 E Street, N.W. 
for the purpose of consolidating in that building all of the activities which 
it was then conducting in the R Street and New Hampshire Avenue properties, 
and certain of the activities which it was conducting in the F Street property 
with the intention of retaining, after the consolidation was effected, only 
the F Street property. It was the intention of the respondent at the time 
of the acquisition of the E Street property to sell the property located at 
1763 R Street, N.W. and 1608 New Hampshire Avenue, N. W. and, in fact, 


it sold the New Hampshire Avenue property in November 1957. The building 
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acquired by respondent in January, 1957, was not suitable for the use for 
which it was purchased and respondent thereafter, in July 1957, awarded 
a contract for its renovation. The renovation was completed in March 
1958. 

The District’s exemption statute provides for the exemption of: 

"Buildings belonging to and operated by institutions * 

which are not organized or operated for private gain, 

which are used for purposes of public charity principally 

in the District of Columbia". 
On July 1, 1957, the property on E Street, N.W. was not being operated or 
used by respondent for public charity principally in the District of Columbia, 
as the statute requires. Under this statute, the test for exemption is "use” 
and not mere ownership coupled with an intention to use at some time in the 
future, no matter how firm this intention appears. 

The action of the Tax Court in conferring an exempt status upon the 
E Street property for the fiscal year 1958, commencing July 1, 1957 and 
ending June 30, 1958, was erroneous under the clear provision of the Dis- 
trict's exemption statute. The decision of the Tax Court adopts, as the 
premise for tax exemption, "intentions" and not actualities. The only 
"use” of the E Street property on and before July 1, 1957 consisted in its 
occupation by mechanics and contractors engaged in renovation and repair. 


On July 1, 1957, the properties owned by respondent which were used for ' 


purposes of public charity within the District of Columbia were those on . 


R Street, New Hampshire Avenue and F Street, N.W. The Tax Court, - 
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by its decision, conferred upon respondent an exemption of the E Street 
property on the basis of a "use" when, in fact, the "use" existed only at 


respondent's other properties. 


The decision of the Tax Court in this case was erroneous and ought 


to be reversed. 


ARGUMENT 
I 
An organization is not entitled to exemption 
~ of property that is being prepared for 
futureuse. | 
On July 1, 1957 respondent, by administrative action of the District 

of Columbia, had secured for the fiscal year 1958 an exemption from real 
property taxation on the real property owned by respondent at 1763 R Street, 
N.W., and 1608 New Hampshire Avenue, N.W., based upon the actual use 
by respondent of those properties for purposes of its activities of public 
charity in the District. It was the activities in the R Street and New Hamp- 
shire Aveme properties, together with certain of the activities in the First 
and F Street property, which respondent contemplated transferring to the 
property acquired by it on E Street, N.W. when that property, at sometime 
subsequent to July 1, 1957, would be available for occupation by it. The 


record in this case shows that respondent, upon the completion of the E 


Street property, intended to cease the use, for purposes of public charity 





8 

in the District, of 1763 R Street, N.W., 1608 New Hampshire Avenue, N.W., 
and 112 F Street, N.W. and to consolidate in the E Street property all of the 
charitable operations conducted by it in those properties on July 1, 1957. 
Notwithstanding the admitted fact that, in the language of the District ex- 
emption statute, all of the "Buildings belonging to and operated by [re- 
spondent] which are not organized or operated for private gain, which are 
us for purposes of public charity principally in the District of Columbia” 
had been exempted by the District from real property taxation for the fiscal 
year 1958, the Tax Court, in its opinion, found that the building on E Street 
was, on July 1, 1957, operated by petitioner and "was used for purposes of 
public charity, within the meaning of Section 801a(h) of the District of Co- 
lumbia Code, 1951 Edition. * * *." (J.A. 33). 

The conclusion of the Tax Court confers upon respondent a unique 
and liberal tax exemption status. It authorizes respondent, and any other 
tax exempt organization, to secure an exemption from real property taxa- 
tion of buildings actually occupied and used for an exempt purpose and, in 
addition, to secure an exemption from taxation on properties in which no 
exempt activities are conducted so long as the exempt organization indicates 
a contemplated use in the future of those properties for its exempt purposes. 
Respondent could not claim that its E Street property was, on July 1, 1957, 
"used for purposes of public charity principally in the District of Columbia" 


for the simple reason that no charitable activities were being conducted 
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in that property on July 1, 1957. None of respondent's staff was quartered 


in that building; no members of the public could gain admittance to it, and 

its only occupants, if they could be called such, were those Eanes emploved 
by respondent through contracts for the purpose of renovating the property 

in accordance with respondent's plans for the future use thereof. The build- 
ings which respondent "used for purposes of public charity principally in the 
District of Columbia" w2re those which respondent occupied at locations 
other than 525 E Street, N. W. : 

Congress, in the Act of December 24, 1942, in enumerating the real 
property in the District of Columbia entitled to exemption from taxation, 
specified in the beginning of that Act, "That the real property exempt from 
taxation in the District of Columbia shall be the following arid none other:" 
(emphasis supplied). The Tax Court has amplified this a by construing 
it to authorize the exemption of buildings which are intended to be used for 
purposes of public charity principally in the District of Columbia. 

The Tax Court, in its Findings of Fact 11, said: 

"At the time of acquisition the property involved: 

was committed by the petitioner to the charitable use 

set forth in Findings 6 hereof." (J.A. 32). 

From this finding, the Tax Court proceeded to a conclusion in its 
opinion reading: : 


"* * * We have seen that on the tax day involved, 
under the great weight of judicial decisions the newly 
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acquired property at Fifth and E Streets, Northwest, 

was being ‘used for purposes of public charity’. The 

building was owned by the petitioner, which is one of 

the ‘institutions which are not organized or operated 

for private gain’. It, therefore, was entitled to ex- 

emption. The two buildings, that were later abandoned, 

were on the tax day being ‘used for purposes of public 

charity’, and were likewise exempt from real estate 

taxation."" (J.A. 37). 

The provision of the District's exemption statute relating to charitable 
organizations is clear and unambiguous. It is a plain distortion of that pro- 
vision to hold that property in preparation for use is the same, for exemption 
purposes, as property in actual use. 

The property on E Street which, on July 1, 1957, was in the process 
of renovation could not, by any stretch of the imagination, be used by re- 
spondent for its administrative offices and related activities when, on that 
same date, these identical offices and activities were actually being carried 
on by respondent in other properties already exempt from taxation. The Tax 
Court erred in finding to the contrary. 

In this jurisdiction tax exemption statutes are to be strictly construed. 
This Court, in Washington Chapter of American Institute of Banking v. Dis - 
trict of Columbia, 92 U.S. App. D.C. 139, 141, 203 F. 2d 68, stated this 
well settled rule as follows: 

"Exemptions from taxation are strictly construed 

against those claiming the exemption, even if the claimant 

is a charitable or educational institution, because such 

exemptions are in the nature of a renunciation of sovereignty, 


and are at war with sound basic tax philosophy which re- 
quires a fair distribution of the burden of taxation." 
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Section 47-801la(h), D. C. Code, 1951, provides for the exemption 


"Buildings belonging to and operated by institutions 

which are not organized or operated for private gain, 

which are used for purposes of public charity laa id 

in the District of Columbia." 

Respondent, in order to secure an exemption from taxation, has the burden 
of bringing itself within the r2quirement of the exemption statute. This 
respondent failed to do. : 

In this jurisdiction, as in most jurisdictions, the established rule 
is that the taxability of property is determined by the status of the property 
as of the first day of the tax year. This status remains throughout the tax 
year regardless of a subsequent change in the use of the property. See 
Congregational Home of District of Columbia v. District of Columbia, 92 
U.S. App. D.C. 73, 202 F. 2d 808; Mayor and Aldermen of Jersey City 
v. Montville Tp., 84.N.J.L. 43, 85 A. 838, affirmed 85 N.J.L. 372, 

91 A. 1069; Orthodox Hebrew Board of Education v. Tax Commissioner A 
155 Ohio St. 380, 98 N. E. 2d 834; Beekwill Realty Corporation v. City 
of New York, 254 N.Y. 423, 173 N.E. 570. : 

The real property involved in this case was not, as of July 1, 1957, 
being “operated” or "used" by its otherwise tax exempt owner. In fact, 
there was no occupancy of the property by respondent prior to or on the 


tax date July 1, 1957. The building renovation contract itself was not 


awarded by respondent until July 9, 1957 eight (8) days after the tax date. 
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Actual renovations did not begin until after July 1, 1957. The fact that 
construction work was in progress even soon after the tax date could not 
affect the status of the property as of July 1 date. Therefore, any use to 
which the property was put subsequent to the tax date is not materiai for 
the purpose of determining the status of the property as of July 1, 1957. 
See Washington Mosque Foundation v. District of Columbia (D.C. BTA 
Dkt. No. 969), 74 W.L.R. 1189. Since it is clear that the use of property 
subsequent to the tax date is not material, the status of the property for 
tax exemption purposes depends upon the property's use on the tax date. 
The word "use" in a tax exemption statute such as that applicable in the 
District means a direct present use and not a future or intended use. The 
Municipal Court of Appeals for the District of Columbia has already re- 
viewed and decided the question of the right of an exempt organization to 
exemption of property being prepared for an intended future use. That 
court, in Bethel Pentecostal Tabernacle, Inc. v. District of Columbia (D.C. 
Mun. App., 1954), 106 A. 2d 143, 145, said: 
"* * * To hold that property which is being prepared 

for use as a church is the same as property which is being 

used as a church would be a distortion of the plain language 

of the statute." 

The Supreme Court of California in Southern California Telephone 
Co. v. Los Angeles Co., 212 Cal. 121, 298 P. 9, 11, said: 

"* * * We accept the proposition that property which 


is necessary for the efficient operation of the business, 
and is available for use, is operative property whether 
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actually placed in use or not. 


"The properties involved herein come within an. 
entirely different classification, for they are neither. - 

_ used nor available for use in the business. * * *... - 
Here, however, the property cannot be called upon | 
until its completion, and this fact is, we believe, . 
fatal to the claim that it is operative property.. View- 
ing it in the light of the constitutional requirement, : 
the uncompleted building is in exactly the same position 
as a bare piece of land purchased and held with the in-- 
tention of constructing a building thereon... * * *, We 
could hardly find a more appropriate analogy to the 
situation presented by the instant case, that of an un- 
completed building. (1) It is not used in the business; 
(2) it is not available for use in the business. It is. 
intended to be so used, but this is as we have seen, | 
admittedly immaterial."" (Emphasis in original) ; 


The only operation or use that respondent could contemplate for 
its E Street property was a future use based on present day Seno 
which, at its best, was purely speculative. The observations of the court 
in Mullen v. Commissioners of Erie County , 85 Pa. 288, 292, are relevant: 


"It is thus clear, from both the constitution and. 

the law, it is the use not the building, which defines 
the exemption. But the use which is made of a place . 

is a present fact, not something ideal or in contempla- 
tion merely. * * * A building intended for a church may . 
never be finished, or its use be changed. On what princi- 
ple, under the new constitution, should the property be 
exempted from taxation before it can be use en: it is 
the use only which gives it a title to exemption?” = 

Emphasis supplied). | 


; State appellate courts in many instances have said that use, and ne not 


intention to use, are material. The Supreme Court of California in Cedars 


of Lebanon Hospital v. Los Angeles County, 35 Cal. 24 728, 221 P. 24 31 
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noted: 


"* * * But these considerations attesting to the 
exercise of the institution's good faith in carrying 
out its building program are wholly immaterial 
under the welfare exemption law, where the lan 
plainly makes the use of the property the basis of the 
exemption, an ifestly an incompleted building 


cannot meet that condition condition. * * *". (Emphasis supplied) 


The Supreme Court of New Jersey in Institute of Holy Angels v. Borough 
of Ft. Lee, 80 N.J. Law 545, 77 A. 1035 held: 


"* * * This building was in course of construction 
during the year in which the tax was imposed, and was 
not yet in use at the time the evidence was taken. * * *. 


"It is not necessary in this case to appeal to the 
canon of strict construction of an exemption from 
taxation which has been recently affirmed * * *, for 
in this case the natural construction of the language 
forbids the exemption. In order to be exempt the 
building must be actually used, and it was held under 
the tax act of 1866 * * * prior to the present revision 
* * * that a building intended for a charitable use, but 
not yet used for that purpose, was not exempt from taxa- 
tion. * * * The most that can be said in the present case 
ig that the building was intended to be thereafter used 
for a charitable purpose." 


Respondent has obtained exemption of its real property based on 
intentions for the use of that property which are to germinate at some 
time in the future. Intentions are binding on no one and can be changed 
at any time to meet the present needs of an organization whose plans have 
changed. Intentions are difficult if not impossible to disprove since they 
are a state of mind. The administration of the District's exemption statute 


cannot, in logic or in law, be predicated upon guess and surmise. 
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CONCLUSION ! 
It is respectfully submitted that the decision of the District of 
Columbia Tax Court cancelling the assessment of real estate taxes mall 
respondent for the fiscal year ended June 30, 1958, was incorrect and 


should be reversed, 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 

MILTON D.. KORMAN, ! 

Principal Assistant Corporation 
Councel, D.C., — 

HENRY E. WIXON, , 

Assistant Corporation Counsel, D.C., 
ROBERT E. McCALLY, ) 
Assistant Corporation Counsel, Dies 
Attorneys for Petitioner, 
District Building, 
Washington 4, D. C. 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
DEC 2, 1957 
THE SALVATION ARMY ) 
1763 R Street, N. W., ) 
) 
Petitioner ) 
) 
v. ) Docket No. 1632 
) 
DISTRICT OF COLUMBIA, ) 
) 
Respondent ) 
PETITION 


The above-named petitioner appeals from an assessment of 
taxes against it and avers as follows: : 

.. 1. This Court has jurisdiction of this cause of action by virtue 
of Title 47-801e of the District of Columbia Code. : 

2. Petitioner is a corporation organized and existing under the 
laws of the State of Georgia as a non-profit, charitable organization. It 
is qualified to do business in the District of Columbia. Its principal office 
is located at 1763 R Street, Northwest. ! 

3. The taxes in controversy are real estate taxes assessed 
against certain parts of petitioner's property, namely, Lot No. 827 in 
Square 488, in the District of Columbia for the taxable year 1958 in the 
amount of $3656. 08. ! 
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4. The notice of assessment was in the form of a real estate 
pill mailed to the petitioner on September 4, 1957, which bill is attached 
hereto as Exhibit A and an accompanying letter, dated September 4, 1957, 
from the Assessor's office, a copy of which is attached as Exhibit B. 

5. The assessment of tax is based upon the following error: 

The property in question is exempt from taxation under the 
provisions of Section 801a of Title 47 of the District of Columbia Code. 

6. The facts upon which petitioner relies are as follows: 

(a) For many years petitioner has been carrying on charitable 
and religious activities within the District of Columbia. As these func- 
tions magnified in scope petitioner has from time to time acquired vari- 
ous buildings located in the District of Columbia for the purpose of carry- 
ing on its many functions. 

These buildings which were acquired were not located in 
any proximity to each other and resulted in the geographical separation 
of many of the functions of petitioner, thereby making more difficult the 


task of properly coordinating and administering the various activities of 


petitioner. 
(b) In order to consolidate its principal administrative func- 


tions and as many of its activities as possible, petitioner decided to ac- 
quire one building which would be large enough to house its administra- 
tive offices and many of its operating functions. 
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(c) On January 3, 1957, petitioner took title to the property in 
question, Lot 827 in Square 488. (The building thereon was formerly the 
building occupied by the Real Estate and Columbia Title Companies. ) On 
April 2, 1957 plans for the renovation of the building to make it suitable 
for petitioner's use were approved by the petitioner's Advisory Board. 
On June 5, invitation for bids were issued and on June 28 a successful 
bid for the general contract was accepted. A separate contract for the 
elevator in the building was previously let on May 28, 1957. 

(d) The said building at all times since acquired by the peti- 
tioner has thus been "used" by the Salvation Army within the meaning of 
that term as commonly understood and as employed in Title 47 Section 
801a(h) of the District:of Columbia Code. : 

(e) Prior to July 1, 1957, petitioner applied to the Assessor 
of the District of Columbia for an exemption from taxes of such property, 
but action has not been taken on that application. 

WHEREFORE, petitioner prays that this Court may hear the 
proceeding, cancel said real estate tax, together with all penalties and 
interest thereon and judicially declare that Lot No. 827 in Square 488 in 
its status and use as of July 1, 1957, was fully exempt from any and all 
real estate taxation by the District of Columbia. : 


' ‘THE SALVATION ARMY 
By /s/ Wm. Range : 
t. Col. 





4 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
March 3, 1958 


The above-entitled matter came on for hearing at 10:05 o'clock 


BEFORE: 


The Honorable Jo V. Morgan 


* ed 


4 ROWLAND F. KIRKS 
was called as a witness for the Petitioner and, having been previously 
duly sworn, was examined and testified as follows: 

MR. BALLARD: State your full name and address. 

THE WITNESS: Rowland F. Kirks, 2000 K Street, N. W., 
Washington, D. C. 


DIRECT EXAMINATION 
BY MR. BALLARD: 
Q. Dr. Kirks, what is your position with the Salvation Army? 
A. I'm Chairman of the Advisory Board of the Army. 
Q. Whatis that? A. That is a group of citizens not affiliated 
5 by holding a Commission in the Army, civilian citizens, if you will, 
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who compose a Board to advise and counsel with the professional officers 
of the Salvation Army in the administration of their affairs in the District 
of Columbia. | 

Q. How long have you served as Chairman? A. My chairman- 
ship started on the first of this year. I was formerly vice-chairman of 
the Board last year. : 

Q. How long have you served on the Board? Approximately? 
A. Approximately ten to twelve years. : 

Q. Were you a member of the Board when the Army made its 
plans for the purchase of the building here in question? A. . I was. ° 

He * * : Xe 

6 Q. How long has the Salvation Army been in existence here in 
the District of Columbia? A. Since 1885, and during the course of its 
presence in the District, it has owned various properties throughout the 
city. As its functions have progressed and its service to the community 
has grown, it has been necessary to acquire additional structures located 
throughout the city. * * * And so in 1956 the Board decided that it was 
desirable to acquire a large central building in order to consolidate as 
much of its administration and services as possible under dite roof. 
7 That building is the one in question, your Honor, Lot 827, Square 
488, the building which was formerly occupied by the Real Estate and: 
Columbia Title Companies. That building was acquired, and the Board 
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took title to it on January 3, 1957. On April 2, 1957, the trustees of the 
Salvation Army approved the plans for the renovation and conversion of 
the building into the purposes for which it was purchased. 

* * * 
8 LIEUTENANT COLONEL WILLIAM L. RANGE 
was called as a witness for the Petitioner and, having been previously 
duly sworn, was examined and testified as follows: 

THE COURT: Give your full name and address: 

THE WITNESS: Lt. Col. William L. Range, Provisional 
Commander, Salvation Army, National Capital Area, 1763 R Street, N. W. 

BY MR. BALLARD: 

Q. What does that comprise? A. It consists of the District of 
Columbia, Fairfax, Arlington Counties, and Alexandria in Virginia, 
Prince George and Montgomery Counties in Maryland. 

Q. Colonel Range, what generally does the Army do in this area? 
A. The Salvation Army has a multiple program in this area of endeavor- 
ing to meet human needs at the point of need and at the time of need. That 
consists of institutional services and of feeding and housing as well as the 


9 group work services for both young people and adults in recreation 


centers, clubs, as well as the Army's religious activities. 


* * * 





11 BY MR. BALLARD: | 

. Colonel Range, will you tell the Court which of the activities 
you have broadly described will be put in the building at sth and E Streets ? 
A. Located in that building will be the family welfare department of the 
Salvation Army which serves the District of Columbia. Through that 
department assistance is provided for needy families in the District, 
families that require food, housing, rental and case work services in 
12 general. Also, through that office are handled applications for our 
summer camp program for needy children that go to camp who pay no 
fees. We will also operate in there a prison and parole department, a 
missing friends’ bureau, and also all of our Christmas activities covering 
the certification of needy families in the District for assistance at 
Christmas time with food and toys. That is handled ihrourt the family 
welfare department which will be located in that building. in addition, in 
the building will be located the emergency home for the temporary care 
of needy women and children. That is supported through voluntary con- 
tributions through the United Givers Fund. There are no a made 
to any of these people who are served there. Referrals are made to us by 
the Public Welfare Department of the District of Columbia, by other social 
agencies, and also by churches and individuals. The Women’s Bureau of 


the Police Department are probably the greater users of that facility. 


There will also be space there provided for the administrative offices of 





the Army in the District. 

Q. Just approximately how much of the building would be devoted 
to administrative headquarters? A. I would say one-third to adminis- 
trative purposes and two-thirds to welfare purposes. 

Q. Colonel Range, during the year 1957, what, if anything, did 
the Salvation Army do in the area of general welfare which relieved the 
13 District of Columbia of its obligations in that regard? 

* * * * 
14 THE WITNESS: During 1957 we serviced active and pending cases 
for the Department of Public Welfare for the District of Columbia. 

ae * xe * 

BY MR. BALLARD: 

Q. Colonel Range, will you please describe the emergency feed- 
ing program the Army conducted during 1957? A. At the request of the 
Board of District Commissioners, we were called in to assist the Depart- 


ment of Public Welfare in connection with the emergency feeding program. . 


That was in March, 1957. We agreed to do that, and during the succeed- 
ing several months through our family welfare department on cases ac- 
tually referred by the Department of Public Welfare, we provided food in 
the form of grocery orders in the amount of $77,000. Those food orders 
were used by these people who had children in the family to relieve an 
emergency situation that existed in the District of Columbia. 


9 
15 THE COURT: Was there any charge made for it? _ 

THE WITNESS: No charge whatsoever. We carried the admin- 
istrative expense for that program. The food orders were provided by 
us with reimbursement from the District. : 

BY MR. BALLARD: | 

Q. To what extent was the Army not reimbursed for its expenses 
in that? A. No administrative cost was paid by the District whatsoever 
in connection with that. . : 

Q. During that period, how long did that program contime? 

A. It continued from the 22nd day of March until the 1st day of September. 

Q. 1957? <A. Right. | | 

Q. Colonel Range, are there other illustrations that you could 
give of work you have done which relieved the District of Columbia of 
obligations it would otherwise have had to assume? A. The Department 
of Public Welfare uses our emergency home for the temporary care of 
women and children to house women and children that need that type of 
care. : 

* * | 5d 
16 BY MR. BALLARD: 

Q. Can you give more detailed information on the emergency 

home operation? <A. All of these people that are served by the Army 


pay no funds and are not able to pay. There are no charges made for the 
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service. They are needy, and the only reason we care for them is that 
they have no funds with which to pay for that temporary care. 

Q. Can you give the Court a little more detail about the emer- 
gency feeding program, what type of families were aided, Colonel Range? 
A. All families with children, as it was a program for children rather 
than families. It had to be a needy family with children. They were 
certified by the District of Columbia to us, and then the food orders were 
provided. 

2 * 2 * 
18 Q. Now, all the work you've just been describing will be con- 
ducted in the building we're talking about at 5thand E? A. Yes. 

Q. Colonel Range, where have these activities you've been out- 
lining been conducted previously? A. The administrative offices have 
been at 1763 R Street, Northwest. The Welfare Department has occupied 
space in our building located at First and F Street, N. W. The Emergency 
Home for the care of women and children has been located in property at 
1608 New Hampshire Avenue, N. W. 

Q. What work of the Army in the area that you described origi- 
19 nally will be supervised from the administrative headquarters housed 
in this building? A. The entire area, national capital area. 

Q. What work will that comprise? A. That includes all Salva- 


tion Army services in this area. It includes our Men's Social Service 


11 : 

Center, lst & F St., Evangeline Residence on L Street, carl neighborhood 
centers located in 7 locations in the area, our harbor light center located 
at 9th and I Street, N. W., as well as our seasonal activities and the 
summer camp program. : 

Q. Now, you mentioned the Harbor light Program. What is that? 
A. That's a program for the care and treatment of alnoholins which 
operates very closely with the correctional section of the District of 
Columbia and provides rehabilitative services for alcoholics. 

* * * * 

21 THE WITNESS: The Salvation Army also will be using this build- 
ing in connection with its work with the Women's Auxiliary. | Six hundred 
women here in the District of Columbia provide auxiliary service to all 
Salvation Army activities. They will be using this building as their work 
facility and also have office space in the building. 

THE COURT: Where is that activity carried on anes 
22 THE WITNESS: It has been carried on at 1608 New Hampshire 
Avenue. : 

+ ok * ; * 
CROSS-EXAMINATION 

BY MR. MOORE: : 

Q. Is this property at 1608 New Hampshire Avenue presently 
occupied? A. We disposed of that property in November of last year. 
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THE COURT: 1957? 
THE WITNESS: Yes. 
ak * sf ae 

Q. Up until that time 1608 New Hampshire Avenue was the head- 
quarters of the, I believe you called it, the capital area? A. No. The 
New Hampshire Avenue property was used for temporary care of women 
and children. 

Q. Where would you say your headquarters is? A. 1763 R Street. 

Q. Is that presently usedas such? A. Yes. | 
23 Q. Is it planned to move some of the offices from that property 
down to this new building across the street? A. The plans call for the 
removing of all of the offices from that building and disposal of that prop- 
erty. 

Q. By Disposal do you mean sale? A. Sale. 

Q. Was the New Hampshire property soldalso? <A. Yes. 

Q. To what would that be, private individuals as opposed to 
charitable? <A. Right. 

* * * ak 

Q. Do you know the sale price of that property? A. Fifty-five 
Thousand Dollars. 

Q. Do you know the cost price of the property? A. Forty-seven 
Thousand Five ela 
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27 Q. What is this capital area? A. A division. : 
28 Q. Adivision. You testified, but I don't recall your answer, 
just what does this division comprise? A. That comprises the District 
of Columbia, Arlington, Fairfax Counties, Alexandria, in Virginia, Prince 
Georges and Montgomery Counties in Maryland. | 
* * * * 

33 Q. When was the first contact made with respect to the planned 
renovations or remodelling that was to be taking place? A. Our first 
contact with the architects was in.January of that year. | 

Q. Then was the architect the first outsider, if you will, the 
first person, that was contacted? A. The property committee from our 
advisory board that had the matter in hand. : 
34 Q. But the architect was the first contractor, so to'speak, that 
was contacted? <A. Right. 2 

Q. And that was when? A. That was January, 1957. 


* * * a. 


Q. I'm sorry. Is there preliminary work taking place now? 


A. The contractors are still in the building. | 
Q. When will work be completed? A. Within the next few days. 
Q. By completed, do you mean the place will be ready for occu- 
pancy? A. Yes. It is our plan to move into the building sot open it on 
March 17. | 
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Q. When did the work begin, that is, the actual construction work 


begin on the premises? A. The elevator company started their work in 


Jgune. 

THE COURT: What year? 

THE WITNESS: 1957. The contract was executed in, I think it 
35 was May 28, 1957. The general contractor bid was approved by our 
Board of Trustees on June 28, and the general contractor started work on 
July 9. 

BY MR. MOORE: 

Q. Who was the contractor? <A. The contractor is Hubscher, 
Dieterich and Coleman. 

Q. When did they first put a crew in the building? A. I'm not 
sure of that date. 

Q. Can you say approximately? A. It was soon after the general 
contract was accepted by them. I would say July, 1957. 

* * aK * 

Q. You mentioned the elevators. What work had to be done to 
those? A. A completely new elevator was installed. 

Q. When was that completed? <A. It is not yet completed. The 
biggest part of the work is done. I don't think the elevator has been 


started. 
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36 Q. Are there any other persons in the building other than the con- 


tractor and his crew? A. No. : 

Q. It's not occupied, by any means. A. No. It's not occupied 
by anybody. | 

* * * ) * 

Q. Colonel, now these various services that are going to be 
37 performed in the property in question, are these services being 
presently performed, and have they been performed right dias say, 
as of July 1, elsewhere in the District of Columbia? A. Yes. 

Q. Can you tell us where those services have been Lertorned? 
A. At 1763 R Street, N. W., and 1608 New Hampshire Avenue, N. W., 
and 112 F Street, N. W. : 

THE COURT: First and F Street? 

THE WITNESS: Right. 

MR. MOORE: 112 F Street? 

THE WITNESS: Right. 

BY MR. MOORE: | 

Q. After the building in question is occupied, will that place then 
be vacated? A. Only the 112 F Street, not our total peopel at First 
and F. | 

Q. Will that property be retained by the Salvation Army? A. Yes. 
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THE COURT: I don't quite understand. You say the address will 
pe-- 

THE WITNESS: We use a portion which consists of two rooms of 
this First and F Street property for our family welfare department, and 
the address is 112 F Street. 

THE COURT: You still would use the entire building after you 
occupy the property that is now under consideration? 

38 THE WITNESS: Yes. It will be used by the Salvation Army, that 
building will. 

BY MR. MOORE: 

Q. But you do own the building? A. Yes. 

Q. You may have already answered this. When was the property 
at New Hampshire Avenue disposed of? A. November, 1957. 

Q. And the services that were performed there, where are they 
presently being performed? A. Ata rental property at 1530 9th Street, 
N. W. 

Q. Are there any services that are going into the building across 
the street that have not heretofore been performed in the capital area? 
A. No. 

Q. In other words, you're not adding any additional services? 

A. There's an eXpansion of the services we have been doing, but no addi- 


tional services. 


vt | 

Q. How large is this property at R Street? A. It's a four-floor 
former residence that has been converted into office space. I'm not sure 
of the footage. | 

Q. By comparison with the building across the street, how large 
would you say itis? A. I would say that the building at 5th and E is 
approximately four times as large as the R Street property. 

39 Q. And what about the premises at the New Hampshire Avenue 
address? How large were they? A. That was a three story former 
residence. : 

Q. And by comparison with the property across the street, how 
large would you say itis? A. I would say the 5th and E Street building 
would be three times as large as the New Hampshire Avenue property. 

* * * | * 
42 Q. Now, your title, sir, is Director of the Division? Is that 
correct? A. Divisional Commander. ! 


Q. And you are on which payroll? On which payroll record 


would your name appear? A. On the District. | 

Q. Only? It would not appear onthe others? A. z would not. 

Q. So your salary, then, is paid entirely by the District Office. 
A. Right. : 

Q. Does your supervision extend to the other sertinen outside 
the District of Columbia? A. In the national capital area. 
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43 Q. And how many other persons are there--] am speaking again 
of salaried persons--engaged in activities similar to yours, that is, 
supervisory or of some other nature wherein their work takes them out- 
side of the District of Columbia as well as in the District? A. I would 
say five. 

Q. Five other persons not counting yourself. And on which pay- 
roll records do their names appear? A. District. 

Q. District only. 

a * * 
REDIRECT EXAMINATION 

BY MR. BALLARD: 

Q. Where will most of the people who will be aided by the Army 
through this building at 5th and E Street live? A. They will live in the 
District of Columbia. 

Q. That's all. 


* * x 


RECROSS-EXAMINATION 


BY MR. MOORE: 

Q. Colonel, do you really have any way of knowing that these 
persons who will benefit from the services will be District of Columbia 
residents? <A. District of Columbia residence is required for the 


handling of all cases through our family case work division and other 
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Salvation Army services. 3 

Q. For the services that are extended you will ascertain prior 
to extension of these services that the person is a resident, is that 
correct? <A. That's customary. 

* * * i * 
56 EARL V. GAUGER : 
was called as a witness for the Petitioner and, having been previously 
duly sworn, was examined and testified as follows: : 

MR. BALLARD: Mr. Gauger, I wonder if you'd tell us your 
name and occupation so these gentlemen can hear you? 

THE WITNESS: My name is Earl V. Gauger. I'm a partner in 
the firm of Chatelain, Gauger and Nolan, architects and engineers, lo- 
cated at 1632 K Street, Washington, D. C. : 

DIRECT EXAMINATION | 
Q. You area registered architect, sir? A. Yes, sir. 
ca ; * *x : cs 
57 Q. What connection have you personally, and also your firm, 
had, if any, with the remodelling of the building at 5th and E Street, N. W. 
for the Salvation Army? A. Ihave had immediate direction of this pro- 
ject in our office from its inception. , 


* * * / o* 
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Q. Would you tell the Court generally what work has been done 
and when it started? A. We were called in first early in 1957. 

THE COURT: That doesn't help very much. 

THE WITNESS: January, 1957, to look at the building to see 
whether it was adaptable and suitable for alteration, and almost immed- 
iately we were instructed to proceed with the work. We took measure- _ 
ments and obtained other old drawings that were on file, if any, and pro- 
ceeded to construct the building as it was and then to remodel it into the 
58 form in which it was to be used. This consisted of complete renova- 
tion from basement through four storys, including installation of an ele- 
vator, and the changing of the building generally from a banking type 
structure to an office and welfare type building. 

¥ ae * * mtd 
Q. Mr. Gauger, I show you a document on a printed form entitled, 
"The Standard Form of Agreement between Contractor and Owner for Con- 
struction of Buildings," dated 9 July, 197, and ask you what it is. 
A. Yes. This is the general contract with Hubscher, Dieterich and 
Coleman, Inc. 
* * ae * 
5S (The document was marked Petitioner's 
Exhibit No. 4 for identification, and 


3 was received in evidence. ) 
* * * 


* 
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You have testified your first contact with the operation was in January, 
1957. <A. Yes, sir. 2 

Q. What was that? A. That was for the purpose of looking over 
60 the property, seeing whether it was suitable for eomudeliings and 
generally seeing how it could be made to accommodate the requirements 
of the Salvation Army. ! 

* * * | * 

We proceed immediately with working drawings which is noymally the 
second phase in our work, and completed the plans on April 11, 1957. 
On the same day we advertised, completed the plans for the elevator on 
April 11--I’m sorry. The elevator bids were called for the same day, 
and bids on the elevator were received on April 25, 1957. Meanwhile, 
they continued to work on the building plans and spatitieationa, and they 
were completed on May 24. On May 27.the elevator contract was awarded. 
On June 27 the building bids were received, and on June 9 the building con- 
tract was awarded. : 

THE COURT: You mean July. | 

THE WITNESS: July 9 the building contract was awarded, yes. 

* * * i m 

61 CROSS-EXAMINATION 

BY MR. MOORE: 


* * * ; o- 
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62 Q. When will this work be completed? A. This week. There 
are a few wallpaperings and paintings to do, and then it will be finished. 


Q. The place will be ready for occupancy at the end of this week-- 


that is, the elevator? A. Certainly by the 17th. 
* * * * 

Q. When did the crew for the purpose of actual renovation go into 
the building? A. The elevator people would, of necessity, have to enter 
the building after the award of contract. 

Q. I'm speaking of the other, the other contract. A. They 
would not go in until, say, three to five days after the award of the con- 
tract. 

Q. So, roughly around the middle of July? A. Middle of July, 
yes. 

63 Q-. Do you know, sir, why the contract was dated as of July 16? 
A. Yes. This is a formal contract, and the date is always left open to 
be affixed by the last signer. In this case it was left blank, and I called 
the Salvation Army and asked them what date I should use since they 
signed the contract last. They suggested that date and then they verified 
the actual signature date with the territorial office in Atlanta and found it 
had actually been signed July 9. This is not an uncommon occurrence. 
People forget to add dates to our contracts. 


* ok ba 
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REDIRECT EXAMINATION 
64 BY MR. BALLARD: : 

Q. Maybe you have given me this. When was the bid for the 
general contract accepted? <A. Well, that would be the date of the sign- 
ing of the contract, July 9, for the general contract. : 

Q. When the bid was accepted? A. The bids were received on 
the 27th of June, 1957, and were immediately turned over to the Salvation 
Army and processed. : 

THE COURT: What do you mean processed? : 

THE WITNESS: Well, they usually, the owner if it's a committee 
or group, will hold a meeting to determine whether it's to be awarded. 

In this instance Iassumed it had to be forwarded to the Atlanta office for 
signature. ! 

THE COURT: Is it signed by the national corporation? 

THE WITNESS: Yes, sir. : 

* * 
65 PAUL H. DARBY | 
was called as a witness for the Petitioner and, having been previously 
sworn, was examined and testified as follows: : 

MR. BALLARD: Mr. Darby, will you state your name for the 


record? 


THE WITNESS: Paul H. Darby, Haughton Elevator Company, 
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2117 K Street, N. W., District Manager. 
DIRECT EXAMINATION 

BY MR. BALLARD: 

Q. Are you familiar with the building at 5th and E Street, N. W. 
A. Yes, sir. 

Q. In what way have you become familiar with that? A. We were 
requested by the architectural firm of Chatelain, Gauger and Nolan to sub- 
mit a bid for the installation of an elevator in that building, sir. 

Q. When was that? A. On the 1ith of April, 1957. 

Q. Did you thereafter enter into a contract for the erection of 
that elevator? <A. Yes, sir. 

66 Q. Ishow youa printed form of contract dated 27 May, 1957, 
and ask you whatitis. A. That is a contract for the installation of the 
elevator granted to the Haughton Elevator Company. 
a * Bd * 
(The document was marked Petition- 
er's Exhibit No. 5 for identification, 
and was received in evidence. ) 

BY MR. BALLARD: 

Q. Will you tell the Court how your work progressed chronologi- 
cally? Give us dates as closely as you can. A. Yes. As Isaid, we had 


a request to bid on the 11th of April, and we bid on the job on the 25th of 
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April, 1957. We received a letter of intent from the architect, which is 
normal, on or about the 2nd of May that we were the low enutbacion, and 
the papers were being processed to award us the contract. That was 


another move to expedite the job as much as we could. 


* * * _ 


67 We began our engineering on the job on the 24th of May, 1957, that 


is, field engineering. We visited the job and checked the drawings with 
the job conditions and made what we call a survey and sent these plans 
off to our factory so our engineering could be done in the factory. The 
drawings were completed, our factory drawings, on the 11th of June, 
1957, and were approved by the architect on the 28th of sane, 1957. 

THE COURT: When did you start work? | 

THE WITNESS: We started actually--as I said, we did make the 
physical survey in the building as early as May 24th. The actual installa- 
tion of the material was in August of 1957. : 

Q. The elevator? You actually put it in in August? 3 ‘A. Well, 
it began in August. : 

Q. Began in August? A. Yes, sir. 





26 
68 Q. Is the work completed now? A. Yes, sir. 

@. When was it completed? A. When it was finally inspected 
Friday by the District of Columbia Elevator Inspection Department. 

Q. On which Friday? A. The 28th of last month. 

Q. This past Friday? A. Yes, sir. 

* ok * * 
70 RECROSS-EXAMINATION 

BY MR. WIXON: 

Q. The court just asked you a question, sir. Were you on the 
contract to perform the services of installation of this elevator until you 
had a contract with the Salvation Army? A. We officially received a 
contract on the 27th of May. 

Q. Does your company proceed without contract to perform work? 
A. We began preliminary engineering, yes, sir. We would not fabricate 
71 material. 

Q. That preliminary activity was directed with a view that in all 
probability 2 contract would be entered into, sir? Is that right? 

A. That's right. 

Q. When you got that letter from the architectural firm, did that 
cause you to believe that there was a contract between the Salvation Army 
and your company?. A. No, sir, it did not. 

Q. Wasn't that merely an indication to you that probabilities were 
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that a contract would be entered into between your corporation and the 
Salvation Army? A. That's right. | 

Q. And isn't it a fact that that letter you received from the archi- 
tectural firm doesn't bind your company, the architect, or the Salvation 
Army until a contract in formal form is finally entered into? A. That's 
ae 

Q. So, insofar as your preliminary work was concerned, it was 


voluntary on your part, was it not? A. Yes, sir. 


Q. In this sense, if you did not receive the contract, your work 


would have been wasted. A. That's right. | 
72 Q. You undertook it with the expectation that you would receive a 
contract in this case, is that not right, sir? A. Yes, sir. 
* * * : * 
80 Colonel Range, what buildings that we're talking abit were 
exempted on July 1, 1958? : 
COLONEL RANGE: 1763 R Street, Northwest, and 1608 New 


Han:pshire Avenue. 


* 
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FILED 
JUN 91958 


FINDINGS OF FACT: AND OPINION 

The petitioner here appeals from an assessment of a real 
estate tax against real estate located in the District of Columbia, on 
the ground that it belonged to, and was operated by the petitioner, a 
charitable institution, on the tax day of the fiscal year involved, namely, 
that ending June 30, 1958, within the meaning of Section 47-80la(h) of 
the District of Columbia Code, 1951 Edition. 

Findings of Fact. 

l(a) The petitioner is a charitable and religious institution, not 
operated for private gain. It was organized, and exists under the laws 
of Georgia. 

(b} The pur,oses for which the petitioner was formed, as 
stated in its charter, are the following: 
''That the purpose of this corporation shall be the 

engaging in religious, charitable, educational, philanthro- 

Pic, missionary and other eleemosynary work; the oper- 

ration of schools, hospitals, homes for the training of its 

officers; lodging shelters for the poor; homes for the 

rescue of immoral persons; children’s homes and homes 

for the aged poor; places for religious meetings; places 

of rest or recuperation for the sick and convalescent, and 

all other forms of social service work." 

(c) The activities and work of the petitioner in the District of 
Columbia are in conformity with, and carry out its corporate purposes. 


2. By deed dated January 3, 1957, and recorded January 7, 1957, 
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The Real Estate Title Insurance Company and The Columbia Title 
Insurance Company conveyed to the petitioner certain landiand 
premises situated at the northwest corner of Fifth and E Streets, 
Northwest, Washington, D.C., and designated for the purpose of 
taxation as Lot 827 in Square 488, "Together with any right, title, 
interest or estate of the parties of the first part in and to that portion 
of part of original Lot 14 in Square 488, assessed as Lot 823 in said 
Square 488," | 

3. Since 1885 the petitioner has carried on charitable and 
religious activities within the District of Columbia. As these 
activities have increased, and services to the community have grown, 
it has become necessary for the petitioner from time to time to 
acquire buildings throughout the District of Columbia. | 

4, Petitioner's administrative headquarters have been in 
recent years at 1763 R Street, N. W.; its welfare department was 
located at Ist and F Streets, N. W.; its emergency home for Women 
and Children at 1608 New Hampshire Avenue, Northwest. These 
buildings are not located in any geographical proximity to each other. 
This has resulted in an administrative problem of oberding Hon because 
of the dispersion of personnel. : | 


5. In December 1956, petitioner decided to acquire a large 


central building in order to consolidate all of its administrative 
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offices and as many services as possible under one roof. The building 
at the corner of Fifth and E Streets, Northwest, mentioned in Findings 
2 hereof, is four times larger than the former administrative 
headquarters on R Street and three times larger than the New Hampshire 
Avenue property. Approximately one-third of the space in the new 
building will be used for administrative purposes and the remaining 
two-thirds will be devoted to various charitable activities. 

6. The following welfare activities will be carried on in the 
building at the corner of Fifth and E Streets, Northwest for the 
benefit of the District of Columbia and its residents: Family and 
welfare department, which provides assistance to needy families in 
the District; coordination and planning of a summer camp program for 
600 children; the prison and parole department; the missing friends 
bureau; the Christmas program for the needy and emergency housing 
quarters for women and children. All of these above-listed services 
are rendered without charge to the individuals assisted. Referrals are 
made to petitioner by the Public Welfare Department of the District 


of Columbia, by churches, by other social service agencies and by 


individuals. 


7(a) Shortly after the acquisition of the property here involved, 
that is to say, in January, 1957, the petitioner employed the firm of 
Chatelain, Gauger and Nolan, architects, to prepare plans for the 


¥ 
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conversion of the property to the use of the petitioner. The architects 
were instructed to, and did immediately proceed with their work, which 
involved the activities following: They took measurements and obtained 
all drawings on file, and proceeded to construct on paper the building 
on plans as it was, and then to remodel it into the form or condition in 
which it was to be used by the petitioner, which consisted of complete 
renovation from basement through four stories, including installation 
of an elevator, and the changing of the building generally from a banking 
type structure to an office and welfare type building. , 

(b) On April 2, 1957, the architects' plans for renovation 
and conversion were completed, and approved by the trustees of the 
petitioner. 

8(a) On April ll, the working drawings on the elevator were 
completed. On April 25, two bids were submitted by manufacturers 
for construction and installation of an elevator in the butiding. In 
early May, the architects sent the successful bidder a letter of intent 
regarding the construction and installation of the elevator. : The formal 
contract for such work was signed on May 27, 1957. The ae price 
was $23, 000. | 

(b) Upon receipt of the letter of intent and before the 
execution of the contract, the successful bidder started its work ei the 


elevator. The fabrication of the elevator was "an individual operation" 
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not only in design but also in construction. The factory drawings were 
completed by the contractor on June ll and were approved by the 
architects on June 28. 

9. Bids from general contractors for the renovation of the 
building were received on June 27. Petitioner and the successful 
bidder executed a contract on July 9, 1957. The contract was in the 
amount of $142, 586.00. 

10. There was no unusual delay in the preparation of plans 
for the renovation. 

ll. At the time of acquisition the property involved was 
committed by the petitioner to the charitable uses set forth in 
Findings 6 hereof. 

12. Renovation of the building was completed on March 17, 1958. 

13(a) In November, 1957, the eattiionae sold premises 1608 New 
Hampshire Avenue, Northwest, which previously had been used for 
the temporary care of women and children, an activity intended to be, 
and now carried on in the property at Fifth and E Streets, Northwest, 
here involved. Awaiting completion, the activity was carried on in 
rented property, 1530 Ninth Street, Northwest. 

(b) It was planned by the petitioner that upon completion of 
the renovation and conversion of the property here involved (March 17, 
1958), it would remove, and did remove its headquarters and the 


personnel from 1763 R Street, Northwest, wherein they had been housed, 
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= to the Fifth and E Streets property, and to dispose of the R Street 
| : property. : 
. (c) The properties mentioned in sub-findings (a) and (b) hereof 


were exempt from real estate taxes for the fiscal year ending Juné 30, 

, 1958. i 
“ 14. On September 4, 1957, the Assessor assessed a real estate 
tax against Lot 827 in Square 488, here involved, for the fiscal year ~ 
‘ ending June 30, 1958, in the amount of $3,656.08. . The tax has not 
been paid by the petitioner. — | 
F 15. This proceeding was filed on December 2, 1957. 
. | : Opinion ! 

The question here submitted for answer is whether a building’ 
owned by the petitioner at the northwest corner of Fifth and E Streets, 
‘ Northwest, Washington, D. C., is exempt from taxation for the 
current fiscal year, namely, that which began on July L 1957, and will 
‘ end on June 30, 1958. To determine the taxability of the property, . 
recourse must be had to Section 47-80la(h) District of Columbia Code, 


1951 Edition, which exempts from District of Columbia real estate 


taxation: 
. "Buildings belonging to and operated by institutions | 
he which are not organized or operated for private gain, 
which are used for purposes of public charity oe 
* in the District of Columbia. " 
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If the property involved be entitled to exemption for the current 


fiscal year the conditions authorizing exemption must have been present 


on the tax day, July 1, 1957. The rule that the ad valorem taxability of 


property must be determined by conditions existing on the first day of 
the taxable year is too well settled to require the citation of authorities. 
We will now examine the testimony to determine what the situation was 
on the first day of the fiscal year involved, namely, July 1, 1957. 

The property was a building. It belonged to the petitioner. The 
petitioner is not organized or operated for private gain. That leaves two 
questions to.be answered. Was the building "operated" by the petitioner, 
and was it "used for purposes of public charity, principally in the 
District of Columbia?" 

The record discloses that the petitioner purchased the building 
in the early part of January, 1957. It immediately took steps to 
convert it to a condition for use "for purposes of public charity” when 
the conversion should be completed. It engaged the services of a. 
firm of architects who promptly began the work of designing plans, 
involving, of course, a considerable amount of necessary preparatory 
activity, such as measuring surveying, examination of old plans, 
conferences, and the like. 

The architects general plans were approved by the petitioner 


on April 2, 1957. The working drawings for an elevator were 
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completed on April ll, 1957. Two bids thereon were submitted by 
manufacturers on April 25. In early May, 1957, a letter of intent 
was sent to the successful bidder, and a formal contract for the 
manufacture and installation of the elevator was signed on May 27, *. 
involving the price of $23,000. The manufacturer began eork on the 
- elevator upon receipt of the letter of intent. The elevator was of 
special design. Factory drawings were completed by June ll, and 
approved by the architects on June 28, 1957. Survey work in the - 
building began some time previously. Actual installation was 
commieed in August, 1957. Work of fabricating the elevator, which 
was specially made, consumed the time between receipt of the letter 
of intent and the date of the commencement of the factual installation. 

Bids from general contractors for the conversion ot the building 
were received on June 27, 1957, were studied and an _— ee between 
petitioner and the successful bidder was executed on July 9, 1957. 
Actual work by. general contractors began a few days afterwards. ‘Apart 
from the elevator, the general work of conversion cost $150, 000. It 
was completed on March 17, 1958. : 

The Court is of the opinion that on July 1, 1957, the building was 
operated by the petitioner, and was used for purposes of public charity, 
within the meaning of Section 47-80la(h) of the District of Columbia Code, 
1951 Edition. To hold otherwise would de violence to the purpose and 


intent of that section. Y.M.C.A. v. District of Columbia, 124 F. Supp. 
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449, Affirmed; District of Columbia v. Y.M.C.A. 95 U.S. App. D.C. 179, 


221 F. 2456; New England Hospital v. Boston, 113 Mass. 518; Appeal 

of Children's Hospital of Philadelphia, 82 Pa. Super. Ct. 1956; Village of 

Hibbing v.. Commissioner, 217 Minn. 528, 14N.W., 24923; El Jebel 

- Shrine Association v. McGlone, 93 Cal. 334, 26 P. 24108; Application 

of Thomas S.. Clarkson Memorial College, 274 App. Div. 732, 87 N.Y.S. 

2d 491, aff'd. 300 N.Y. 595, 89 N.E. 2d 882; Good’Samaritan Hospital 

Association v. Glander, 115 Ohio St. 507, 99 N.E. 2d 473; Hedgecroft v. 

City of Houston, 244 S.W. 2d 632. George Washington University v. 

District of Columbia, D.C.T.C., Docket Nos. 1345, 1626 and 1629, 
There remains for disposal the question which arises from the 

fact that on July 1, 1957, the petitioner owned two pieces of real estate 

in which were carried on two, or, perhaps, more of the activities which 

the petitioner intended to carry on in the property here involved upon 

completion of the conversion, and which on the tax day enjoyed tax 

exemption: and from the further fact the petitioner in November, 1957 

abandoned the use of, and sold one of the pieces of property, and expects 

to dispose of the second piece now that conversion is completed. To 

put the question differently did the statute permit two pieces of real 

property to be concurrently exempt for the same activity? 

(1) _Now on review by the United States. Court of Appeals for the 


District of Columbia Circuit. 
(2) Ibid. 





37 


In the first place, there is no specific provision which denies 


exemption to two pieces of real property in each of which concurrently 
is carried on a particular charitable activity. We have seen that: on the 
tax day involved, under the great weight of judicial decisions the newly 
acquired property at Fifth and E Streets, Northwest, was being “used for 
purposes of public charity". The building was owned by the petitioner, 
which is one of the "institutions which are not organized or operated for 
‘private gain". It, therefore, was entitled to exemption. : The two 
buildings, that were later abandoned, were on the tax day being "used 
for purposes of public charity", and were likewise exempt from real 
estate taxation. : 

In the second place, it is significant that Congress when it 
enacted the exempting statut{?had in mind the matter of the duplication 
of exemption. In Section 1(0) of the Act (Section 47-801a(0), D.C. Code) 
after exempting pastoral residences, we find the proviso: "That not 
more than one such pastoral residence shall be exempt for any one church 
or congregation." It is reasonable to conclude that, if it had been the 
intention of Congress to prescribe the exemption of two buildings 
concurrently used for the same public charitable activity, | language to 
that effect would be found in the statute. : 
(8) An Act to define the eal property exempt from taxation in the — 


District of Columbia, approved December 24, 1942, (Chapter 8, 
Title 47, D.C. Code, 1951 Edition. 
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The case of Howard University v. District of Columbia, 81 U.S. 
App. D.C. 40, 41, 155 F. 2d10, cert. denied 329 U.S. 739, 91 L. Ed. 
638, 67 S. Ct. 53 and Bethel Pentacostal Tabernacle, Inc. v. District 
of Columbia (D.C. Mun. App. 1954), 106 A. 2d 143, 145, relied upon by 
the respondent are not helpful in determining the issues in this case. 
In the Howard University case the property there involved was not 
committed to the favored use, but was used to produce income. In the 
Bethel Pentacostal Tabernacle, Inc., case not only was the property not 
committed to thefavored use, but it was not even owned by the taxpayer 
on the tax day involved. All that was done by the taxpayer or the 


members of its congregation was a cleaning-up of the building sometime 


before it was even purchased. There still was the locus penditentiae 


in respect to the purchase of the property by the taxpayer. 

The other cases relied upon by the respondent establishes the 
rule of strict interpretation of exempting statutes, - a rule that has 
been followed by the Court in this case. As observed above, the Court 
believes that the conduct and activities of the petitioner in respect of 
the property involved immediately after its acquisition and during the 
period prior to the tax day clearly entitled the property to the exemption 
claimed. 

For the reasons stated the Court holds that a real estate tax 
for the fiscal year ending June 30, 1958, in the amount of $3, 656. 08, 
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assessed against Lot 827 in Square 488, was erroneously assessed and 


must be cancelled. 
Decision will be entered for petitioner. 


/s/ Jo. v. Morgan 
- Juage . 


x 


-FILED: . 
JUN 9 1958 


D ECISION : 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the oe 
on said petition, it is by the Court this 9th day of June, 1958, | 

ADJUDGED AND DETERMINED, that a real estate tax for the 
fiscal year ending June 30, 1958, in the amount of $3, 656. 08, assessed 
against Lot 827 in Square 488, ‘City of Washington, District of Columbia, 
belonging to the petitioner, was erroneously assessed and is hereby 
cancelled. : 


/s/ Jo. V. Morgan 
Judge | 





FILED 
JUL 9, 1958 


PETITION FOR REVIEW OF A DECISION OF 
TRICT OF COLUM TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 

1. The District of Columbia, a municipal corporation, by and 
through its counsel, petitions for a review by the United States Court 
of Appeals for the District of Columbia Circuit, of a decision of the 
District of Columbia Tax Court made in the above-entitled proceedings. 

2. The decision of which review is sought canceled an assess- 
ment of real estate taxes made against Lot 827, Square 488, in the 
District of Columbia, owned by The Salvation Army, for the fiscal year 
ended June 30, 1958. 

8. The Decision of the Tax Court was entered on June 9, 1958. 


x ¥ & * 
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Docket No. 1632 


DOCKET 


PROCEEDINGS MEMORANDUM 


Real: Estate 
Petition filed, Assessor, Corporation Tax 
Counsel and Attorney for Petitioner 
served. $3, 656. 08 


Hearing set for March 3, Attorney for 
Petitioner, Corporation Counsel and 
Assessor notified. 


Hearing - Henry E. Wixon and Douglas 
H. Moore, Jr., for District. 


Brief for petitioner - Certificate of service. 


Respondent's motion to place proceeding on 
Reserve Calendar. Certificate of service. 


Answer of petitioner to respondent's motion 
to place proceeding on Reserve Calendar. 
Certificate of service. 


Motion denied. Copies mailed Attorney for 
respondent and Attorney for petitioner. 


Brief for respondent. Certificate of service. _ 
Findings of Fact and Opinion and Decision, | 


Finance Officer, Corporation Counsel and 
Attorney for Petitioner served. 
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July 9 Petition for Review and Designation of Record 
filed by Respondent - Certificate of Service. 


Aug. 7 Order extending time for filing transcript of 
record on review. Certificate of Service. 


Aug. 20 Order from Court of Appeals making Rule 12 
applicable to this case and the original papers 
and original exhibits be transmitted in lieu of 
transcript of record. 
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No. 14, 603 


CLERK 
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DISTRICT OF COLUMBIA, 


Vv. 


THE SALVATION ARMY, 
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ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


Frederick A. Ballard 


Eugene B. Thomas, Jr. 
912 American Security Building 
Washington 5, D.C. 


Geoffrey Creyke, Jr. 
Washington Building 
Washington 5, D.C. 
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QUESTION PRESENTED 


In the opinion of respondent the question is: ! 

Did the District of Columbia Tax Court correctly decide 
that a building owned by the respondent was “used for purposes of 
public charity" and hence exempt from District real estate taxes when, 
on the tax day, the building was being renovated to adapt it for respond- 


ent's admittedly charitable purposes ? 


Page 
Question Presented... . 2.22.22 ee eee csvee : . Frontispiece 
Counterstatement of the Case .............. : ex 1 
Summary Of ATGUMeNtE . . 4 se ted eR Rw ES : - 4 


Argument 


The District of Columbia Tax Court properly decided 
that the building owned by respondent and in the | 
process of being renovated for respondent's charitable 
purposes on the tax day was being "used" by respondent 
within the meaning of the applicable statute and hence 
was exempt from the District's real property tax . . 5 
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IN THE 
UNITED STATES COURT OF APPEALS © 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 603 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. : 


THE SALVATION ARMY, 


Respondent. | 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


Petitioner's Statement of the Case is incomplete in certain 
essential details. Accordingly, respondent submits this’ Counterstatement. 
The Salvation Army is a charitable and religious corporation 
organized and existing under the laws of the State of Georgia. (JA 28) 
It has carried on religious and charitable activities in the District of 
Columbia since 1885. (JA 29) As these charitable and religious activi- 
ties increased in the District and as services to the District of Columbia 


grew, respondent from time to time acquired buildings in the District for 





the purpose of carrying out its programs and objectives. (JA 29) 


These buildings, not located in any geographic proximity to each other, 
created an administrative problem of coordination in view of the dis- 
persion of respondent's personnel. (JA 29) 

In order to alleviate this condition and to provide a more 
efficient operation, respondent in December 1956 decided to purchase 
certain property located at 5th and E Streets, Northwest. 2/ Title to 
this property was transferred on January 3, 1957. (JA 28) The new 
building is four times larger than the respondent's former administrative 
headquarters at 1763 R Street, Northwest (JA 29, 30) and three times 
larger than its Emergency Home for Women and Childrenat 1608 New 
Hampshire Avenue, Northwest. (JA 29, 30) 

In addition to providing respondent with administrative area 
headquarters, the following welfare activities for the benefit of the Dis- 
trict of Columbia and its residents are housed in the new building: 
Family welfare department, which provides assistance to needy families 
in the District; coordination and planning of a summer camp program 
for 600 children; the prison and parole department; the missing friends 
bureau; the Christmas program for the needy; and emergency housing 
quarters for women and children. All of these above-listed services 


1/ This is the property formerly owned by the Real Estate and 
Columbia Title Insurance Companies. (JA 29) 





are rendered without charge to the ‘individuals assisted. Referrals 
are made to petitioner by the Public Welfare Department of the District 
of Columbia, by churches, by other social service —e and by 
individuals. (JA 30) | 

Shortly after acquisition of this new building, respondent 
employed a firm of architects to prepare plans for conversion of the 
newly acquired building to suit its purposes. The architects’ plans 
called for a complete renovation of the entire four story building and 
its basement. (JA 31) These plans also included the installation of 
an elevator. On April 2, 1957, the architects’ plans ate completed, 
submitted to respondent's board of trustees and approved. (JA 31) 
There was no undue delay in preparation and approval of ‘the architects’ 
plans. (JA 32) 3 

On April 11, 1957, the working drawings on the elevator were 
completed and, later in the month, two bids were received from manu- 
facturers for the construction and installation of the new elevator. The 
successful bidder was notified by a letter of intent on May 11, and a con- 
tract in the amount of $23, 000 was executed on May 27, 1957 for the 
construction and installation of the elevator. As soon as the letter of 
intent was received and before execution of the contract, the elevator 
manufacturer started its work. (JA 31) The fabrication of the elevator 
was an individual operation both as to design and construction. (JA 31, 


32) 


Bids from general contractors for the renovation of the 
building were received by respondent on June 27 (JA 32) and approved 
by respondent's Board of Trustees on June 28, 1957 (JA 14) and a con- 
tract between respondent and the successful bidder was formally executed 
on July 9, 1957. (JA 32) The contract was in the amount of $142, 586. 00. 
(JA 32) Renovation of the building was completed on March 17, 1958. 

(JA 32) 

On September 4, 1957, the Assessor assessed a real estate 
tax against the property here involved in the amount of $3,656.08. This 
tax has not been paid. (JA 33) On December 2, 1957, respondent filed 
its action in the District of Columbia Tax Court (JA 33) and on June 9, 
1958, the Findings of Fact and Opinion of the Tax Court were issued. 


(JA 39) This appeal followed. 


SUMMARY OF ARGUMENT 


The decision of the District of Columbia Tax Court should be 
affirmed. That court correctly ruled that the property involved herein 
was on the tax day dedicated to charitable purposes within the meaning 
of the applicable statute and hence was exempt from taxation. Petition- 
er's position that respondent must have actually been carrying on chari- 
table and religious activities in the building on the tax day is not only 
contrary to the law in this jurisdiction but is also contrary to the great 


weight of authority in other jurisdictions. 





ARGUMENT 


The District of Columbia Tax Court properly decided that 
the building owned by respondent and in the process of being renovated 
for respondent's charitable purposes on the tax day was being "used" 
by respondent within the meaning of the applicable statute and hence 
was exempt from the District's real property tax. 


Petitioner does not deny that respondent carries on substantial 
charitable activities within the District of Columbia. Indeed, at the very 
time the District assessed this tax, respondent was setheteas petitioner 
of a substantial sovereign function. In March 1957, the District's emer- 
gency feeding program for poor families in the District was running short 
of funds, and the Commissioners appealed to respondent for help. (JA 8) 
During March and for the next several months thereafter, respondent 
took charge and administered this program without compensation (except 
for actual expenses). (JA 9) It is difficult to imagine a more apposite 


example of the quid pro quo doctrine which this court carefully enunciated 


in Washington Chapter of American Institute of Banking v. District of 


Columbia, 92 U.S. App. D.C. 139, 203 F. 2d 68 (1953). 2/ 


Petitioner does not deny, as again it could not, that the new 


building would be used for charitable purposes. Respondent's sole purpose 


2/ This Court said, at 92 U.S. App. D.C. 141: 


“A tax exemption of this character can justly be sustained only 
upon the ground that the concession is due as a quid pro quo for 
the performance of a service essentially public, which the state 
is thereby, at least partially, relieved pro tanto from the necessity 
of performing. Without that concurring y prerequisite, an exemption 
becomes virtually a gift of public funds, at the expense of the taxpayer." 





in purchasing the new building was to provide the District of Columbia 

and its residents with a more efficient and expanded operation. (JA 16) 
In effect, petitioner only complains that in order to have the 

tax exemption respondent must have been applying the property to its 


ultimate charitable purposes on the tax day. Otherwise, according to 
3/ 


petitioner,— there is an 


"exemption of its real property based on intentions for the 
use of that property which are to germinate at some time 
in the future. Intentions are binding on no one and can be 
changed at any time to meet the present needs of an organi- 
zation whose plans have changed. Intentions are difficult ae 
if not impossible to disprove since they are a state of mind." | 





It is absurd to characterize respondent's careful preparation *: 
of the detailed and complex plans for the renovation of this large build- | 
ing as mere "intéentions."' Before the tax day the architects’ plans for . 
the complete renovation of the building had been prepared and approved; 
bids on the elevator had been received, a contract awarded and con- 
struction of the elevator had started; bids for the renovation of the 
building had been received and a contract for the renovation had been 
approved by respondent's Board of Trustees. Petitioner admits that on 5 


4 
the tax day the building was being renovated. 4 It is clearly evident 


3/ Brief for Petitioner, p. 14. 


4/ At page 9 of its brief petitioner states, "Its only occupants, if 
they could be called such, were those persons employed by 
respondent through contracts for the purpose of renovating the > 
property * * *." 





from the record that on the tax day six months of careful —— and 
OF The building 
preparation for the renovationshad reached fruition and the building was 
in fact being renovated for respondent's charitable purposes. This is 
not mere intention, as petitioner would have the court believe. Rather, 
it is a firm dedication of the building to respondent's charitable uses. 
In this jurisdiction and in the majority of other jurisdictions, 
"(T]he right of exemption carries with it, as an incident, a 
reasonable opportunity by an institution entitled to tax exemption 


of its property, in execution of an intention so to do, to adapt 
and fit property acquired by it for the use upon which the ex- 


emption rests."' Village of Hibbing v. Commissioner of Taxation, 
217 Minn. 528, 14.N. W. 2d 923, 926 (1944). ! 
Respondent submits that the case of Young Men's Christian 
Association v. District of Columbia, 124 F. Supp. 449 (1953), aff'd, 
95 U.S. App. D.C. 179, 221 F.2d 56 (1955), is controlling here. There, 
the District opposed the refund of certain real property taxes on the 
grounds that a building under construction on the tax day was "not being 
occupied and used by Plaintiff [YMCA]" (p. 451 of 124 F. Supp.). The 
District Court ruled on this contention as follows: ! 
"As to the first contention the Court feels that the 
ruling of Judge Goldsborough in passing on Defendant's 
motion to dismiss is applicable and determinative. In 
support of said motion Defendant had made the contention 
that the property was not actually used for Plaintiff's pur- 


poses on the tax date involved. Judge Sue bunones held 
as follows: 


"This Court feels that if the building had Been/naed 
and was intended to have been used at the beginning of 
its construction entirely for YMCA purposes it [ the 





contention] should have no standing in court * * * I do 
not think there is anything in this contention insofar as 
the fact that the building was in construction, if it was 
in construction for YMCA purposes.' (Tr. p. 5.) 


"In the circumstances, the Court holds that if the building was 
intended to be used for YMCA purposes, the portion of said 


building so intended to be used was actually used in the work 
Of the YMCA at the time of the assessment." (Emphasis supplied. ) 

In that case the District also raised the matter of the strict 
interpretation of tax exemption statutes. The District Court ruled 
(at p. 452 of 124 F. Supp.) as follows on this issue: 

"Statutes providing for exemptions from taxation of 
educational or benevolent organizations or similar organiza- 
tions, unlike other tax exemption statutes, are to be con- 
strued liberally. [citations] '"5/ 

The District appealed the decision in the YMCA case to this 
court. The court affirmed. In its brief to this court, the District urged 
precisely the same points (including the one of strict interpretation of 
tax exemption statutes) that it has raised in its brief to the court in this 

6/ 


case.— In that case it also urged upon the court many of the same 


authorities that it now cites to support its position. / This court in its 


In this connection see also, 3 Sutherland, Statutory Construction, 
Section 6702. 


Brief for Petitioner, the District of Columbia, pp. 23-28, in 
Docket Number 12, 243. 


See e.g., Institute of Holy Angels v. Borough of Fort Lee, 80 
N.J.L. 545, 77 Atl. 1035 (1910); Mulien v. Commissioners of 


Erie County, 85 Pa. 288 (1877); Cedars of Lebanon Hospital v. 
Los Angeles County, 35 Cal. 2d 729, 221 P. 2d 31 S44): 


Washington Chapter of American Institute of Banking v. District 
of Columbia, 92 U.S. App. D.C. 139, 203 F. 2d 68 (1953). 
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opinion affirming the judgment of the District Court specifically 
rejected such contentions at 95 U.S. App. D.C. 182: | 


"We deem it unnecessary to comment on the remaining 
contentions of the parties as to which, however, we find no 
error."' (Emphasis supplied. | 


No new cases have been cited by petitioner in this case. 
Moreover, there are significant omissions from certain quotations from 
cases in petitioner's brief. | 

Petitioner quotes certain language from the Institute of Holy 


Angels v. Borough of Fort Lee, supra, in support of its position. In 
the quotation given the court, certain key language has been omitted. 
The complete paragraph, partially quoted in petitioner's brief, is as 
follows: : 


"It is not necessary in this case to appeal to the canon 
of strict construction of an exemption from taxation which has 
been recently reaffirmed [citation] for in this case the natural 
construction of the language forbids the exemption. In order to 
be exempt the building must be actually used, and it was held 
under the tax Act of 1866 [citation], prior to the present re- 
vision of 1903 [citation], that a building intended for a chari- 
table use, but not yet used for that purpose, was not exempt 


from taxation. Presbyterian Board v. Fisher, 68 N.J. Law, 


143, 52 Atl. 228. The doubt suggested in that case as to the 
taxability of property where preparations were making before 
or at the time of the assessment to appropriate and ‘use the 
property for the charitable purpose is removed by the change 
in the language of the act and the insertion of the words 
‘actually used'. The most that can be said in the present case 
is that the building was intended to be thereafter used for a 
charitable purpose." (The sentence italicized is the portion 
omitted from the excerpt contained in petitioner's brief. ) 
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Again, in Mullen v. Commissioners of Erie County, 85 
Pa. 288 (1877), there is omitted from the quotation on page 13 of 
petitioner's brief, certain significant language. In that case the con- 
trolling statutory language was 

"Exempt from taxation public property used for public purposes, 
actual places of religious worship, places of burial."’ (Emphasis 
added. ) 

The controversy was whether a church under construction 
was eligible for an exemption. In holding that it was not, the court 
said: 

"In the former [clause - i. e., public property used for public 
purposes], the words "public property’ have a wider meaning, 
and possibly might cover an uncompleted building upon it, not 
yet in use. * * * But this cannot be attributed to the expressions 


‘actual place of religious worship’ or 'a regular place of stated 
worship * * *"" 


Pennsylvania follows the rule enunciated by the District 
Court in the YMCA case. See Appeal of Children's Hospital of Phila- 
delphia, 82 Pa. Super. Ct. 196 (1923). 
In the District the applicable statute (47-801la(h)) provides 
an exemption for 
“Buildings belonging to and operated by institutions 
which are not organized or operated for private gain, which 
are used for purposes of public charity principally in the 
District of Columbia." 
. Petitioner is attempting (at page 12 of its brief) to give the 


same connotation and interpretation of the word "use" in this section 


oath 
y 
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of the Code as is given in section (m) of the statute, which deals with 
the exemption of churches. In support of its position, petitioner cites 
Washington Mosque Foundation v. District of Columbia (D.C. BTA Dkt. 
No. 969) 74 W. L.R. 1189 (1946), and Bethel Pentecostal Tabernacle, 
Inc. v. District of Columbia, 106 A. 2d 143 (D.C. Munic. App. 1954). 
There are controlling differences between those cases and this one. 
First, the Code (Title 47, Sec. 801a(m)) provides that in order for a 
church to be exempt it must be "primarily and regularly used for re- 
ligious public worship." This is obviously a stricter standard. Second, 
in neither of the cases cited by petitioner had title to the property 
passed to the church on the tax day. | 
There is no requirement, as the District Court correctly 
stated in the YMCA case, that there be actual use by a Lnaetabie 
organization so long as the building under construction or renovation 
is intended for and being prepared for charitable uses ces the tax day. 
If Congress had intended to require "actual" use, it would have said 
so. In this same section of the Code (801la), Congress did use the 
word "actually" in order to impose more stringent requirements for 
exemption. See subsection (0), where it is stated: : 
"Pastoral residences actually occupied as sabi by the 
pastor, rector, minister, or rabbi of a church."' (Emphasis 
supplied); : 


and subsection (r) (1): : 
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"Grounds belonging to and reasonably required and 
actually used for the carrying on of the activities and purposes 
of any insEnitiod oF Giganieation © * = "G7 Ceapuasia Buppiied, ) 
Thus, Congress did not use the word "actual" in the clause 
exempting charitable organizations although it had used the word in 
other subsections. To impose at this time such an interpretation 
would, as the Court ‘below said, ''do violence to the purpose and intent 
of that section." (JA 35) Such an interpretation would also be in con- 
flict with common sense, and with the interpretation given similar 
language by the courts of many other jurisdictions. See New England 
Hospital v. Boston, 113 Mass. 518 (1873); Appeal of Children's Hos- 
pital of Philadelphia, 82 Pa. Super. Ct. 196 (1923); Village of Hibbing 
v. Commissioner, 217 Minn. 528, 14 N. W., 2d 923; El Jebel Shrine 
Association v. McGlone, 93 Colo. 334, 26 P.2d 108 (1933); Application 
of Thomas S. Clarkson Memorial College, 274 App. Div. 732, 87 N. Y.S. 
2d 491, aff'd, 300 N.Y. 595, 89 N.E. 2d 882 (1949); Good Samaritan 
Hospital Association v. Glander, 115 Ohio St. 507, 99 N. E. 2d 473 


(1951); Hedgecroft v. City of Houston, 244 S, W. 2d 632 (1951). 


8/ Mlustrative of other types of explicit requirements for exemption 
imposed by Congress in this very section of the Code are the fol- 
lowing: 801i(a)(i) where hospital buildings must meet the test of 
being "reasonably necessary and usual"; 801(a)(1) buildings lo- 
cated on cemeteries must be "reasonably necessary and usual"; 
801(a)(p) Episcopal residences owned by a church must be "used 
exclusively" as a residence of a bishop of such church. 
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CONCLUSION , 

It is respectfully submitted that for the reasons set forth 
above, the decision of the District of Columbia Tax Court should be 
affirmed. : 

Frederick A. Ballard 
Eugene B. Thomas, Jr. 

912 American Security Bldg. 
Washington 5, D.C. 
Geoffrey Creyke, Sr. 
Washington Building | 
Washington 5, D.C. | 


Attorneys for Respondent 


